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officers had authority under the premises. Rutherford v. City of William- 
son, 70 W. Va., 402. So a city can only be liable for torts arising out of 
changing the grade of a street where the change was not authorized by 
ordinance. Gardner v. City of St. Joseph, 96 Mo. App., 657. But subse- 
quent ratification by a proper body would make the city city liable. Ruth- 
erford v. City, supra. The law is best summed up as follows: the cor- 
poration is not liable for the unauthorized acts of its officers though done 
colore officii; it must further appear that they were expressly authorized 
to so the acts, or that they were done bona fide in pursuance of a general 
authority to act for the city on the subject to which they relate. Thayer 
et al. v. City of Boston, 19 Pick., 511. And whether a power has been 
delegated is a question for the jury. Thayer et al. v. City of Boston, supra. 
In the principal case the limitations on the mayor's authority were clearly 
indicated and the holding is in accord with all the authorities. 



Negligence — Injuries to Child of Servant — Imputed Negligence. 
— Clover Creamery Co. v. Diehl, 63 So. (Ala.), 196. — Defendant main- 
tained .on its premises certain machinery which it negligently permitted to 
be left open and unguarded, although it knew the plaintiff lived upon the 
premises and was continually playing around the machinery. Plaintiff's 
father was the manager in charge of defendant's plant. The plaintiff, a 
three-year-old child, was injured by the machinery while being operated 
by the defendant's manager. Held, the contributory negligence of the 
father was not available as a defense to an action against the company for 
injuries to the child. 

The doctrine of imputed negligence in this class of cases arose in the 
leading case of Hartfield v. Roper, 21 Wend., 615, which held that a child 
of such tender years as not to possess sufficient discretion to avoid danger 
who was permitted to be in a public highway without any one to guard 
him and is injured by a traveller cannot recover, because of the negligence 
of his parent, unless the injury was wilful. This doctrine prevails in a 
few jurisdictions. Casey v. Smith, 152 Mass., 294; Leslie v. Lewiston, 62 
Me., 468 ; Hathway v. T. W. & W. R. Co., 46 Ind., 25. The contrary doc- 
trine, the one prevailing in the majority of states, was laid down in the 
leading case of Robinson v. Stone, 22 Vt., 213. Other states in accord are 
Daley v. N. & W. R. Co., 26 Conn., 598 ; Bisaillau v. Blood, 64 N. H., 565. 
See 21 L. R. A, 77, note, for authorities pro and con. Some courts hold 
that the parent's contributory negligence bars a recovery by the child when 
the parent is present and the child is in his custody. Ohio & M. R. Co. v. 
Stratton, 78 111., 88. There is a good deal of authority contra. Wymorc 
v. Makasha County, 6 L. R. A. (Iowa), 545, and note. By the great weight 
of authority the negligence of a parent cannot be imputed to the child. 
Cleveland Roll. Mill Co. v. Corrigan, 46 Ohio St., 283 ; Chicago City R. Co. 
v. Wilcox, 8 L. R. A. (111.), 494. The sounder view is doubtless the one 
laid down in the principal case, the theory being that the public owes duties 
to the child as well as to the parent, one of which is to prevent injuries 
to the child, and when a member of the public has failed in his duty he 
should be held responsible to the child, regardless of the negligence of the 
parent in discharging his duty. 



